UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

2-28-2017

Prieto v. State Respondent's Brief Dckt. 44397

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"Prieto v. State Respondent's Brief Dckt. 44397" (2017). Not Reported. 3483.
https://digitalcommons.law.uidaho.edu/not_reported/3483

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF IDAHO
SANTIAGO LOPEZ PRIETO,

)
)
No. 44397
Petitioner-Appellant,
)
)
Canyon County Case No.
v.
)
CV-2016-1528
)
STATE OF IDAHO,
)
)
Defendant-Respondent.
)
)
________________________
BRIEF OF RESPONDENT
________________________
APPEAL FROM THE DISTRICT COURT OF THE THIRD JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF CANYON
________________________
HONORABLE CHRISTOPHER S. NYE
District Judge
________________________
LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

SANTIAGO LOPEZ PRIETO
Inmate #17171
ISCI #9A
P. O. Box 14
Boise, Idaho 83707

LORI A. FLEMING
Deputy Attorney General
Criminal Law Division
P. O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
DEFENDANT-RESPONDENT

PRO SE
PETITIONER-APPELLANT

TABLE OF CONTENTS
PAGE
TABLE OF AUTHORITIES .................................................................................... ii
STATEMENT OF THE CASE ............................................................................... 1
Nature Of The Case................................................................................... 1
Statement Of The Facts And Course Of The Proceedings ........................ 1
ISSUE ................................................................................................................... 3
ARGUMENT ......................................................................................................... 4
Prieto Has Failed To Show Error In The Summary Dismissal
Of His Post-Conviction Petition .................................................................. 4
A.

Introduction ..................................................................................... 4

B.

Standard Of Review ........................................................................ 4

C.

Prieto Has Failed To Challenge Any Of The Bases
Upon Which The District Court Dismissed His Petition
And, As Such, Has Failed To Show Any Error In The
Order Of Summary Dismissal ......................................................... 5

CONCLUSION...................................................................................................... 9
CERTIFICATE OF MAILING ................................................................................ 9

i

TABLE OF AUTHORITIES
CASES

PAGE

Adams v. State, 158 Idaho 530, 348 P.3d 145 (2015) ......................................... 7
Allreno v. State, 158 Idaho 708, 351 P.3d 636 (Ct. App. 2015) ........................... 7
Berg v. State, 131 Idaho 517, 960 P.2d 738 (1998) .............................................. 5
Cooper v. State, 96 Idaho 542, 531 P.2d 1187 (1975) .......................................... 5
DeRushé v. State, 146 Idaho 599, 200 P.3d 1148 (2009) ................................... 7
Farrell v. Board of Com’rs, Lemhi County, 138 Idaho 378,
64 P.3d 304 (2002) .................................................................................... 6
Ferrier v. State, 135 Idaho 797, 25 P.3d 110 (2001) ............................................. 5
Kelly v. State, 149 Idaho 517, 236 P.3d 1277 (2010) ....................................... 4, 8
Lee v. State, 122 Idaho 196, 832 P.2d 1131 (1992) ............................................ 8
Murphy v. State, 156 Idaho 289, 327 P.3d 365 (2014) ......................................... 8
Roman v. State, 125 Idaho 644, 873 P.2d 898 (Ct. App. 1994) ........................ 5, 7
State v. Bearshield, 104 Idaho 676, 662 P.2d 548 (1983) .................................... 5
State v. Goodwin, 131 Idaho 364, 956 P.2d 1311 (Ct. App. 1998) .................. 5, 6
State v. Mowrey, 128 Idaho 804, 919 P.2d 333 (1996) ........................................ 6
Stewart v. Sun Valley Co., 140 Idaho 381, 94 P.3d 686 (2004) ........................... 6
Wolfe v. State, 113 Idaho 337, 743 P.2d 990 (Ct. App. 1987) ............................. 8
Workman v. State, 144 Idaho 518, 164 P.3d 798 (2007) ...................................... 5
STATUTES
I.C. § 19-4901 ............................................................................................... 5, 6, 8
I.C. § 19-4906 ....................................................................................................... 5

ii

STATEMENT OF THE CASE
Nature Of The Case
Santiago Lopez Prieto appeals from the judgment entered upon the
district court’s order summarily dismissing his petition for post-conviction relief.
Statement Of The Facts And Course Of The Proceedings
In the underlying criminal case, Prieto pled guilty to first-degree arson, and
the district court imposed a unified sentence of 15 years, with five years
determinate. (R., p.63.) The Idaho Court of Appeals affirmed Prieto’s conviction
and sentence. (R., p.63.)
Prieto filed a timely pro se petition for post-conviction relief, with
attachments. (R., pp.4-38.) As summarized by the district court, the petition
alleged the following claims:
1.

2.
3.
4.

5.

Ineffective assistance of counsel for
a. Failing to meet with Petitioner;
b. Failing to present a legal defense of duress that would
have been supported by the arrest record and police
reports;
Violation of the 5th, 6th, 8th, 14th, and other constitutional
amendments, including the right to due process;
Custodial interrogations;
Questions of surveillance that would have prevented
Petitioner’s wrongdoing had the State not been waiting,
delaying the arrest, and allowing a pretextual arrest to rise to
the level of a felony; and
Petitioner was not competent to make sound judgments.

(R., p.64; compare R., pp.5-6.) Prieto did not submit any affidavits in support of
the petition, but he did attach several documents to it, including police reports,
letters, and a criminal history report which were provided to him pursuant to
several public records requests. (See R., pp.9-38, 64.)
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The district court appointed counsel to represent Prieto in the postconviction proceeding (R., pp.46-47), but counsel was unable to find any
“meritorious claims to cause the filing of an amended petition” (R., p.62). The
district court issued a notice of intent to dismiss Prieto’s petition on the grounds
that the claims in the petition were not supported by admissible evidence, were
waived to the extent they could have been raised on direct appeal, were waived
as a result of Prieto’s valid guilty plea, and/or failed to state a cognizable claim
for post-conviction relief. (R., pp.63-69.) The court gave Prieto 20 days in which
to respond to the proposed dismissal.

(R., p.68.)

Prieto did not file any

response and, on July 28, 2016, the district court entered an order summarily
dismissing Prieto’s post-conviction petition.

(R., pp.70-76.)

The court also

entered a judgment of dismissal, from which Prieto timely appealed. (R., pp.7783, 101-04.)
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ISSUE
Prieto states the issue on appeal as:
Did the district court abuse its discretion in dismissing the petition
based on the record before it?
(Appellant’s brief, p.3 (capitalization altered, underlining omitted).)
The state rephrases the issue as:
Has Prieto failed to show error in the summary dismissal of his postconviction petition?
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ARGUMENT
Prieto Has Failed To Show Error In The Summary Dismissal Of His PostConviction Petition
A.

Introduction
The district court dismissed Prieto’s post-conviction petition on a number

of grounds, including that the claims in the petition were not supported by
admissible evidence, that some of the claims were waived because they could
have been raised on direct appeal, that some of the claims were waived as a
result of Prieto’s valid guilty plea, and that at least one of the claims failed to
state a legally cognizable claim for post-conviction relief. (R., pp.63-76.) Prieto
argues the district court erred by summarily dismissing his post-conviction
petition, but he does not challenge the court’s reasons for dismissal and, in fact,
appears to concede the record before the district court was insufficient to support
his post-conviction claims. (See Appellant’s brief, pp.3-6.) Because Prieto has
failed to challenge the bases upon which the district court dismissed the petition,
the order of summary dismissal must be affirmed.
B.

Standard Of Review
On appeal from summary dismissal of a post-conviction petition, the

appellate court “will determine whether a genuine issue of fact exists based on
the pleadings, depositions and admissions together with any affidavits on file and
will liberally construe the facts and reasonable inferences in favor of the nonmoving party.” Kelly v. State, 149 Idaho 517, 521, 236 P.3d 1277, 1281 (2010).
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When the basis for a trial court’s ruling is not challenged on appeal, the
appellate court will affirm on the unchallenged basis.

State v. Goodwin,

131 Idaho 364, 366-67, 956 P.2d 1311, 1313-14 (Ct. App. 1998).
C.

Prieto Has Failed To Challenge Any Of The Bases Upon Which The
District Court Dismissed His Petition And, As Such, Has Failed To Show
Any Error In The Order Of Summary Dismissal
Post-conviction proceedings are governed by the Uniform Post-Conviction

Procedure Act.

I.C. § 19-4901, et seq.

A petition for post-conviction relief

initiates a new and independent civil proceeding in which the petitioner bears the
burden of establishing that he is entitled to relief. Workman v. State, 144 Idaho
518, 522, 164 P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 676, 678,
662 P.2d 548, 550 (1983).
Idaho Code § 19-4906 authorizes summary dismissal of an application for
post-conviction relief, in response to a party’s motion or on the court’s own
initiative, if the applicant “has not presented evidence making a prima facie case
as to each essential element of the claims upon which the applicant bears the
burden of proof.” Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998).
Until controverted by the state, allegations in a verified post-conviction
application are, for purposes of determining whether to hold an evidentiary
hearing, deemed true. Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190
(1975). However, the court is not required to accept either the applicant’s mere
conclusory allegations, unsupported by admissible evidence, or the applicant’s
conclusions of law.

Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112

(2001); Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 1994).
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Applying the foregoing principles, the district court summarily dismissed
Prieto’s post-conviction petition because the claims in the petition were not
supported by admissible evidence, some of them could have been raised on
direct appeal and, thus, were waived pursuant to I.C. § 19-4901(b), some of
them were waived as a result of Prieto’s valid guilty plea, and at least one of the
claims failed to state a legally cognizable claim for post-conviction relief.
(R., pp.63-76.)

Prieto argues “the district court abused its discretion in

dismissing the petition based on the record before it” (Appellant’s brief, p.3
(capitalization altered, underlying omitted)), but he has failed on appeal to
challenge any of the actual bases on which his petition was dismissed (see
generally Appellant’s brief). Because Prieto has not even addressed the district
court’s rulings, much less identified any alleged error in the court’s reasons for
dismissal, the court’s order summarily dismissing Prieto’s petition must be
affirmed. Goodwin, 131 Idaho at 366-67, 956 at 1313-14 (trial court’s rulings will
be affirmed on unchallenged bases); see also Stewart v. Sun Valley Co., 140
Idaho 381, 384, 94 P.3d 686, 689 (2004) (“Error is never presumed on appeal
and the burden of showing it is on the party alleging it.” (quotations omitted));
Farrell v. Board of Com’rs, Lemhi County, 138 Idaho 378, 390, 64 P.3d 304, 316
(2002) (appellant carries burden of showing error on record and error never
presumed); State v. Mowrey, 128 Idaho 804, 805, 919 P.2d 333, 334 (1996)
(appellant has burden of showing error in record).
On appeal, Prieto appears to acknowledge that the record before the
district court was insufficient to support his post-conviction claims.
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(See

Appellant’s brief, pp.3-6 (recognizing no evidence “outside the record” was
presented to support his ineffective assistance of counsel claim).) He argues,
however, that the district court should not have dismissed his petition because
“there is nothing evident in the post-conviction record that demonstrates any type
of investigation by appointed [post-conviction] counsel relative to matters outside
the record of the underlying criminal case” and, he claims, “[w]ithout such
demonstration being brought forth and made apart [sic] of the post-conviction
record, the district court was left with making its decision based on supposition or
guess work.”

(Appellant’s brief, pp.5-6 (capitalization altered).)

Prieto’s

argument fails for at least two reasons.
First, to the extent Prieto is arguing that the district court erred in
summarily dismissing his petition because the record before it was insufficient to
support Prieto’s post-conviction claims, such argument fails because it turns the
summary dismissal standard on its head. It is beyond well-established that, to
avoid summary dismissal, a post-conviction petitioner must present admissible
evidence making out a prima facie case as to each essential element of the
claims upon which the petitioner bears the burden of proof.

E.g., Adams v.

State, 158 Idaho 530, 537, 348 P.3d 145, 152 (2015); DeRushé v. State,
146 Idaho 599, 603, 200 P.3d 1148, 1152 (2009); Allreno v. State, 158 Idaho
708, 710, 351 P.3d 636, 638 (Ct. App. 2015); Roman, 125 Idaho at 647,
873 P.2d at 901. Prieto acknowledges no such evidence was presented in this
case.

(Appellant’s brief, pp.3-6.)

That the district court dismissed Prieto’s

petition at least in part on that basis was not a “decision based on supposition or
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guess work,” but was instead a correct determination that Prieto failed to meet
his evidentiary burden.
Second, to the extent Prieto’s claim of error rests on his assertion that
post-conviction counsel failed to adequately investigate and support his petition
with “matters outside the record,” such claim is not properly before this Court on
appeal.

There is no constitutional right to the effective assistance of post-

conviction counsel. Murphy v. State, 156 Idaho 289, 294, 327 P.3d 365, 370
(2014). Nor is ineffective assistance of post-conviction counsel a cognizable
claim for post-conviction relief.

See I.C. § 19-4901, et seq.; Lee v. State,

122 Idaho 196, 832 P.2d 1131 (1992); Wolfe v. State, 113 Idaho 337, 743 P.2d
990 (Ct. App. 1987). Even if it were, Prieto’s ineffective assistance of postconviction counsel claim would be waived because such claim was never raised
to or adjudicated by the district court. See Kelly, 149 Idaho at 523–24, 236 P.3d
at 1283–84 (“It is clearly established under Idaho law that a cause of action not
raised in a party’s pleadings may not be considered on summary judgment nor
may it be considered for the first time on appeal.” (quotation and citations
omitted)).
Prieto has failed to challenge the bases upon which the district court
summarily dismissed his petition, and his complaints about post-conviction
counsel’s performance are not properly before this Court on appeal. Having
failed to identify or demonstrate any error in the district court’s rulings, Prieto has
failed to establish any basis for reversal of the court’s order summarily
dismissing his post-conviction petition.
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CONCLUSION
The state respectfully requests that this Court affirm the judgment and the
district court’s order summarily dismissing Prieto’s petition for post-conviction
relief.
DATED this 28th day of February, 2017.
_/s/ Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 28th day of February, 2017, served
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be
placed in the United States mail, postage prepaid, addressed to:
SANTIAGO LOPEZ PRIETO
INMATE #17171
ISCI #9A
P. O. BOX 14
BOISE, ID 83707

LAF/dd

_/s/ Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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